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APPELLANT'S REPLY BRIEF
Appeal from the District Court of the Seventh Judicial District for Bingham County
Honorable Darren B. Simpson, District Judge, Presiding
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SUPPLEMENTAL STATEMENT OF THE CASE
1.

Non-responsive/incorrect statements of the respondent in its opening statements.
Appellants disagree with the following assertions of the respondent in its opening

statements in its brief:
A. The City refers to this case as a Categoty A annexation throughout its brief. The

appellants have maintained, since original administrative hearings and at the district court,
that this is not a Categoty A annexation. The City implies, at a minimum, that this is a
Category A annexation.
B. The ordinance of annexation (Ordinance No. 524; footnote 9 in respondents'
brief) is "located in the City's Area ofImpact... and is contiguous ...". That statement is
impossible to make since no evidence at the City Council Administrative hearing was ever
introduced on behalf of the City. The City could make no such finding(s).
C. The court ordered an administrative record (footnote 14 to respondent's brief).
That statement is true that the court issued an order; but an administrative record was never
presented to counsel or to the court prior to the court's legal ruling to dismiss. The court
had no record to review and made the ruling based upon the annexation statute. (Idaho
Code § 50-222). Respondent would imply that the court and counsel had this administrative
record at the district court level. That event did not occur.
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REPLY ISSUES ON APPEAL
1.

Idaho Code § 50-222 provides for judicial review.

2.

The decision of the city council was arbitrary and capricious.

3.

Other Miscellaneous Matters.
ADDITIONAL ISSUES ON APPEAL

1.

The Appellants request their costs and fees at trial.

2.

The Appellants request their costs and fees on appeal.
ARGUMENT

1.

INTRODUCTION/ANNEXATION STATUTE (LC.§ 50-222).
As stated in appellants' opening brief, the crux of the case before this court is the

ability to classify and to decide upon annexation by a city entity. The classification of an
annexation procedure is critical. The Idaho statutory scheme on annexation discusses this
matter.
Respondent argues that there is no statutory grant for judicial review in this case.
The respondent argues that the City submitted the annexation under Category A of Idaho
Code 50-222(3). It is true that the City proceeded under Category A; and, the
Appellant/petitioners acknowledge this improper attempt. The appellants continually
argued this was not a Category A annexation. That is one of the main points of this appeal.
The City could not proceed under Category A. Thus, the petitioners do not agree
with the City that this is a Category A annexation. The City is well aware of this difference
of opinion and desire to gloss over this point to their benefit. This factual dispute requires
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any court to review the administrative record and the transcript (or receive direct testimony
- trial denovo) of the hearing to make such a determination. The district court did not have
an administrative record and ruled as a matter of law that no right of judicial review existed
for a Category A annexation. Such a requirement assumes that the City was correct in
labeling the annexation as a Category A process. That determination could not be made
without an administrative record. Furthermore, no one testified for the City to establish any
facts of any type.
Factually, the record is devoid of any facts establishing a Category A procedure.
Second, if any city merely labeled an annexation as Category A, then aggrieved persons
would have no right to judicial review under the statute as interpreted by the subject district
court.
The legal dispute is equally important. The City relies upon Highlands

Development Corp. v. City ofBoise, 145 Idaho 958, (2008) for the proposition that there
must be a statutory right granting the right of judicial review. Highlands, supra., was
instituted prior to the changes in the annexation statute allowing the right of appeal. This
point was made abundantly clear in the opinion.
This factual point, to-wit: Is it a Category A annexation; and, the legal point, to-wit:
Is there a statutory right to appeal; are not fully addressed by respondent. Idaho Code § 50222 clearly allows judicial review of Category Band C annexations. See: subsection 6
contained in appellants' original brief at page 13 and restated as follows:
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(6) The decision of a city conncil to annex and zone lands as a categoty B or
categoty C annexation shall be subject to judicial review in accordance with
the procedures provided in chapter 52, title 67, Idaho Code, and pursuant to
the standards set forth in > section 67-5279, Idaho Code. Any such appeal
shall be filed by an affected person in the appropriate district court no later
than twenty-eight (28) days after the date of publication of the annexation
ordinance. AD cases in which there may arise a question of the validity ofanv
annexation under this section shall be advanced as a matter of immediate
public interest and concern, and shall be heard by the district court at the
earlies t practicable time.
Furthermore, the annexation statute implies a right of review for all annexations by
stating: "AD cases in which there may arise a question of the validity ofany annexation".
[Granted, the statute, both at the time of the City's decision and the current version as
amended by the legislature, does not directly state Category A judicial review is available
although an argument exists that the same is implied by virtue of the language set forth
above.]
However, the City is incorrect in both assertions. There is no factual evidence to
suggest that this is a Category A annexation; and, the Highlands case is inapplicable. The
district court needed to have some type of evidence to determine the proper category for
annexation.
Category A annexation is ordinarily the type to address boundaries, conform maps,
clear up omitted property and the like. Any municipal corporation desiring to thwart the
legal process could simply label the annexation as Category A. Clearly, that is not the
legislative intent for large parcels of property or bordering properties to a city as described in
Idaho Code § 50-222. The Category A classification by the City (respondent) does not meet
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any of the subcategories of I.C. § 50-222(3)(a)(i)(ii)(iii) which establishes a Category A
annexation.
In the instant case:
Subsection (i) is inapplicable as not one person "consented" to the annexation.
Subsection (ii) is inapplicable since the area (property) in question was not
"enclaved" .
Subsection (iii) is not applicable since there was not "owner approval".
No facts support the respondents' position. The district court must be reversed.
2.

THE DECISION OF THE CITY COUNCIL WAS ARBITRARY AND

CAPRICIOUS.
In review of the proposed ordinance (Administrative record, pp. 43-46) it is unusual
that the City drafted the same when the record does not contain any of the following facts:
A. The property is in the "City of Shelley's Area of Impact and is contiguous to the
city limits of the City of Shelley". Those facts and conclusions cannot be gleaned from the
record.
B. "The owners of the property have consented." Quite the contrary, the owners
specifically filed notice of non-consent to the annexation.
C. "The annexation is reasonably necessary to assure orderly development, to
support municipal services, that the lands would benefit from cost-effective municipal
services and the same would allocate the costs of public services." The residents
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(appellants) specifically addressed these points and refuted any such notions. No evidence
was submitted by the City on any points.
D. That the property was in "accord with the comprehensive plan." This
finding/ conclusion is not in the record and is disputed by appellants as being in accord with
such comprehensive plan.
It only follows that if a total lack of evidence exists in the record to support a position
or decision, then an administrative tribunal that does not follow the existing evidence is
acting in an unauthorized manner. Some evidence must exist to make findings and
conclusions as contained in the proposed ordinance.
No evidence is contained in the agency record that was presented at hearing. The
transcript of the hearing before the City Council is devoid of any evidence supporting the
annexation and re-zone.
3.

OTHER MISCELLANEOUS MATTERS.
A. Jurisdictional Issue.
The appellants did address the jurisdictional issue, to-wit: the statutoty right to

judicial review. This issue was addressed in the initial Appellant Brief and in this Reply
Brief.
B. Issue Raised on Appeal: Publication
The district court dismissed the Petition for Judicial Review believing there was not a
statutory right of review under I.e. § 50-222. No administrative record was available or
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considered. Thus, appellants could not attack the missing documents in the administrative
record at the district court level.
Second, the court considered the narrow issue and did not consider other issues that
may have been raised at a later point in time. Thus, the appellants and respondents only
addressed the one (1) issue on the motion to dismiss.
Therefore, the appellants could have brought up many of the other factors the
respondents failed to address and that could have been addressed at the district court.

C. Arbitrary and Capricious.
The respondent misinterprets the following case which is cited in its brief:
The land-use decision may be overturned only where it: (a) violates statutory
or constitutional provisions; (b) exceeds statutory authority; (c) was made
upon unlawful procedure; (d) is not supported bvsubstantial evidence in the
record as. a whole; or (e) is arbitrary. cavricious. or an abuse ofdiscretion. >
Id.; > Idaho Code § 67-5279(3). In addition, the land-use decision must be
upheld if substantial rights of the appellant have not been prejudiced. >
Sanders Orchard v. Gem County ex reI. Bd. of County Comm'rs, 137 Idaho
695,52 P.3d 840 (2002); > Idaho Code § 67-5279(4) (2001). If the land-use
decision is not affirmed, it shall be set aside in whole or in part and the case
remanded. > Idaho Code § 67-5279(3)(e).

.

Marcia T. Turner, L.L.c. v. City of Twin FaDs, 159 P.3d 840, 144 Idaho 203,
(Idaho 2007)
------------ Excerpt from page 159 P.3d 845.
In the Turner case the respondent stated: "the Council could deny the application
even if nobody testified against it." The case must be read in context. That case was a
request for a special use permit. The word "may" was included and the Council was not
obligated to grant the permit because the language was not "shall". The respondent, in the
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case at bar, quotes such case out-of-context. The administrative body in the Tumercase
had no obligation to grant a permit even if no one objected. That case (Tumery is
inapplicable to the case at bar.
Annexation is the question before this court. Even in the Tumercase, the board still
had to have evidence as quoted above in this reply brief. The respondent herein misquotes
the status of the Tumercase.
The respondent, in the instant case, also states at page 14 of its brief:
"The City Council identified at least eight reasons to proceed with annexation... "
Where did those eight reasons come from if no evidence existed in the administrative record
since no one testified in favor of the annexation? The City Council cannot fabricate reasons
if no evidence is presented. Clearly, the Council acted without basis.
Furthermore, how can the City determine that the proposed acreage is "contiguous"
or in "accordance with the comprehensive plan" when neither a map nor the comprehensive
plan are in the record or ever discussed by the council prior to rendering the decision (which
was never reduced to writing). Once again, the City acted without basis. It also appears the
tribunal had a predetermined outcome of the hearing since its decision is not based upon
any evidence or factual material in the administrative record.
The district court's decision must be reversed.
ADDITIONAL ISSUES ON APPEAL
1.

THE APPELLANTS REOUEST THEIR COSTS AND FEES AT TRIAL.
The appellants adopt their prior arguments to the court.
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2.

THE APPELLANTS REQUEST THEIR COSTS AND FEES ON APPEAL.
The appellants adopt their prior arguments to the court.
CONCLUSION
The appellants rely upon both procedural and substantive arguments for their relief

as set forth above. The action of the district court should be reversed with the annexation
being declared null and void.
Fees and costs should be awarded to the appellants.

DATED this _ _ day of January, 2010.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
ATTORNEY FOR APPELLANT
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _ _ day of January, 2010, a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
-1L Postage-prepaid mail

Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
ATTORNEY FOR APPELLANTS

B.J. Driscoll, Esq.
Attorney for Respondents
P.O. Box 50731
Idaho Falls, ID 83405
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